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VESTED AND CONTINGENT REMAINDERS. 

The very able and interesting criticism appearing in a recent 
number of the Harvard Law Review 1 of a distinction between 
vested and contingent remainders advanced by me 2 invites a fur- 
ther word upon the subject. 

Only future interests of freehold which are bound, either by 
act of the parties or by operation of law, to take effect, if at all, by 
way of succession after a particular estate of freehold, are prop- 
erly called remainders. In considering the distinction between 
what remainders are contingent and what are vested, we have, 
therefore, properly no concern with interests of freehold limited 
after terms for years. Such interests are not remainders. They 
are not future interests. If valid at all, they are present interests 
and the seisin of the freeholder is a present seisin 3 . The free- 
holder's wife or husband has dower 4 or courtesy. The freeholder, 
even though not the original purchaser, constitutes a new stock of 
descent 5 . On the other hand, a remainderman had no seisin at all. 
After mentioning that the reversioner had a sort of seisin because 
of the services rendered him, the learned authors of Pollock and 
Maitland's History say : "On the other hand, we cannot find that 
any sort or kind of seisin was as yet attributed to the remainder- 
man. He was not seized of the land in demesne, and he was not, 
like the reversioner, seized of it in service, for no service was due 
him." The absence of seisin in the remainderman seems always 

*XX Harv. L. Rev. 243-245. 
'Future Interests in Land, 22 L. Q. R., 383- 
'Challis, Real Property (2nd ed.) pp. 70, 89-90. 
4 Scribner on Dower (2nd ed.) 233. 

5 Bushby v. Dixon (1824), 3 B. & C. 298 (4 Gray's Cases on Property, 
10). 

°2 Pollock & Maitland, History of English Law, 39. 
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to have continued, for Hargrave says (the italics are his) 7 : "But, 
in opposition to what may be termed the expectant nature of the 
seisin of those in remainder or reversion the tenant in possession 
is said to have the actual seisin of the lands." It followed, from 
the fact that the remainderman had no seisin that he did not render 
feudal services. 8 He could not bring a writ of right. In order 
to transfer a remainder the co-operation by attornment of the 
tenant was necessary, so that the actual seisin of the freehold in 
possession might be held for the grantee of the remainderman. 10 
A remainderman, other than one who was an original purchaser, 
did not constitute a new stock of descent. 11 The consequences aris- 
ing from the fact that the remainderman had no seisin have come 
down to us in the rule that there can be no dower or courtesy in a 
remainder. 12 

Whether, then, an interest after a term is a vested interest — i. e. 
a present freehold interest, valid at common law — or a contingent 
interest — i. e. one wholly invalid at common law — is quite a dif- 
ferent question on principle from whether a freehold after a par- 
ticular estate of freehold is a vested or contingent remainder. It 
is quite improper to attribute to one discussing the distinction 
between vested and contingent remainders only, the proposition 
that where the limitations are to A for twenty years, remainder 
if B, a bachelor, die before the end of A's term, to the children of 
B, the children of B have a "vested remainder." Obviously, also, 
no distinction between vested and contingent remainders can be 
founded upon the fact that the vested remainderman had seisin, 
while the contingent remainderman had not, for the fact appears 
to be that neither had it till their interest came into possession. 
Before then, as Hargrave says, the seisin was merely of an "ex- 
pectant nature." 13 It would seem to follow also that no 

'Co. Lit., Hargrave's note, 217. 

*2 Pollock & Maitland, History of English Law, 39. 

'Lit sec. 481. 

"Mystery of Seisin, by F. W. Maitland, 2 L. Q. R. 481, 490-493. 

M 4 Kent Com. 387. In this respect also the remainder was on the foot- 
ing of a mere right of entry by one disseised. (The Mystery of Seisin, 
by P. W. Maitland, 2 L. Q. R. 481, 485.) 

"Co. Lit. 29a, 32a ; Scribner on Dower, 2nd ed. 233, 321. In this respect 
the remainder was on the footing of a mere right of entry by one disseised. 
(Mystery of Seisin, 2 L. Q. R. 481, 48s. et seq.) 

"Observe, however, that one could not stand seized of a contingent 
remainder to uses, but could stand seized to uses of a vested remainder. 
[Saunders, Uses (5th ed.) 106, 1 Gray's Cases on Prop. (2nd ed.) 397.] 
This might at first seem to indicate that a contingent remainderman had no 
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distinction between vested and contingent remainders could 
be drawn on the line that the feudal law recognized one 
as inherently "something" and the other as inherently "noth- 
ing." No doubt in the more remote feudal period of land 
law an interest in land was not regarded as a "thing" unless 
it had the thoroughly corporeal attribute of actual seisin. 
If it lacked that quality it was a mere "right." As a corporeal 
thing to be dealt with it was nothing. Since, then, there was no 
actual seisin even in a vested remainder, no remainderman had a 
corporeal thing with which he could deal as such. Vested and 
contingent remaindermen alike, from the purely feudal point of 
view, had mere abstractions. This process of exclusion would 
seem to leave as the sole basis for a distinction between two mu- 
tually exclusive classes of remainders, their validity or invalidity 
during the period when feudal principles of land law prevailed. 
From the point of view of the validity of the remainder at such a 
time, it may well have been thought of as "something," as distin- 
guished from another class of remainders which were invalid or 
had only a possibility or prospective validity and which might be 
thought of as "nothing" until the certainty of their validity became 
fixed. In short, "vested" in the feudal law was the equivalent of 
what was recognized by that law as a valid creation of rights from 
the moment of creation. "Contingent" characterized those remain- 
ders which were wholly invalid, and after 1430 became valid pro- 
vided they became bound to, and did actually, take effect in posses- 
sion by way of succession. 

seisin, but that a vested remainderman had, and thus to contradict the 
older law. In truth, however, it only indicates that the Statute of Uses 
would execute any use declared of an alienable freehold. To that extent 
the actual language of the statute which seemed to require actual seisin 
to uses was departed from. This view is supported by the actual language 
of Saunders (supra), who founds the difference between standing seized to 
uses of a vested remainder and a contingent remainder upon the fact that 
the former is alienable and the latter not. That this is the real line of dis- 
tinction can be demonstrated in another way. If a rent charge is granted 
to A and his heirs, A was in by the common law, and had n<5 possession 
or seisin of the rent till the first payment was made. [Orme's Case (1872) 
L. R. 8 C. P. 281; 1 Gray's Cases on Prop. (1st ed.) 524.] Nevertheless, if 
the same rent charge were granted to A and his heirs to the use of B and 
his heirs, B was in actual possession or seisin of the rent at once by the 
Statute of Uses. [Heelis v , Blain (1864) 18 C. B. N. S. 90, 1 Gray's Cases 
on Prop, (isted.) 506, (2nd ed.) 404.] If before the Statute of Uses would 
execute the use to B, A must have had an actual seisin, B could have had 
no actual possession or seisin by way of use till A was seized or possessed, 
according to the common law. It is, therefore, plain that the statute ex- 
ecutes all uses of freeholds which are alienable whether there is any actual 
standing seized to uses or not. 
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It is agreed that a future interest of freehold after a particular 
estate of freehold, which is sure 1 * to take effect in possession some- 
time, and when it does so, must so take effect by way of succes- 
sion, is properly called a vested remainder. It is equally clear that 
a future interest of freehold after a particular estate of freehold 
limited upon an event, which, according to the expressed intention 
of the settlor, may occur before or at the time of, or after the 
termination (whenever and in whatever manner) of the preceding 
interest, is a contingent remainder. It will doubtless be conceded 
that the terms "vested" and "contingent" as here used merely sum 
up certain common law or feudal results of cases where the char- 
acter of the remainder makes a difference. To say that the interest 
is "vested" is to declare that it was originally and still is valid or 
indestructible, and alienable inter vivos. To say that the remainder 
is "contingent" is to affirm that, originally entirely invalid, the 
future interest has had, since 1430, a limited sort of validity — i. e. 
that it is destructible and inalienable inter vivos. 

It is apparent that between the class of remainders which we 
agree are contingent, and those which we agree are vested, there 
lies a further class : viz., those which, while not sure ever to take 
effect in possession, are bound by the express terms upon which 
they are limited, to do so, if at all, by way of succession. Of this 
sort is the case where the limitations are to A for life, remainder 
to B and his heirs, but if B dies before the termination of A's life 
estate (whenever and however that may occur) , then to C and his 
heirs. Here the coming into possession of B's interest is in fact 
contingent upon his surviving the termination of A's life estate, 
but because the condition- is expressed as subsequent in form B's 
interest is sure to take effect in possession, if at all, by way of 
succession according to the express declaration of the settlor. The 
same is true if the limitations are to A for life and then, provided B 
survive the termination (whenever and in whatever manner that 
may occur) of A's life estate, to B and his heirs, and if B does not 
so survive the termination of A's life estate, then to C and his 
heirs. Here B's interest is subject to a condition precedent in 
fact and in form, but it is bound by the express declaration of the 
settlor to take effect in possession whenever and however the pre- 
ceding estate determines. Similarly, if the limitations be to A for 

""Sure" perhaps to some degree in a relative sense, for, as Mr. Bingham 
points out, because of escheat, it may never take effect in possession. (5 
Mich. Law Rev. 497.) 
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life and then to the eldest son of B, a bachelor, in fee, provided 
said son be born at or before the termination (whenever and in 
whatever manner) of A's life estate, the unborn son has a future 
interest which is bound, according to the expressed declaration of 
the settlor, to take effect in possession whenever and however the 
preceding estate determines. 

Whether the remainder immediately following the life estate 
in each of these cases is to be called vested or contingent will 
depend upon whether the result or results which are properly 
summed up in the word "vested" occur with respect to them, or 
whether the results which are summed up in the characterization 
"contingent remainder" exist. If some of the results which attach 
to vested remainders and some of those which are applicable to 
contingent remainders appear with reference to any example of 
this third sort, then, I suppose, unless we can determine which 
results more properly go with the terms "vested" and which with 
"contingent," we must give it a new name. It might, for instance, 
be called a contingent vested remainder, or a vested contingent 
remainder, according to the bias of its sponsor. In short, in order 
to determine whether a remainder is to be called "vested" or "con- 
tingent" we need, not some vague metaphysical straining after the 
determination of what future interests are "something" and what 
are "nothing," and involving an assumption of the very point in 
issue, but a thoroughly pragmatic test. 

(1) Where the limitations are to A for life, remainder to B 
and his heirs, but if B die before the termination of A's life estate, 
whenever and however that may occur, then to C and his heirs, B's 
remainder is, it is agreed, properly called vested. 

Clearly it is not destructible by any rule of law defeating intent. 
The fact that the condition precedent to B's interest ever taking 
effect in possession is expressed as subsequent in form causes the 
future interest, by the express declaration of the settlor, to take 
effect, if at all, by way of succession. 

Nor is there any objectionable abeyance of the fee prior to the 
taking effect of B's or C's interest in possession. True, until the 
termination of A's life estate you cannot tell whether B or C will be 
entitled to take possession in fee. In the meantime, then, — i. e. 
while A's life estate continues — it might be said that the fee is in 
abeyance or that there is a reversion in fee in the settlor, which 
must be cut short by the taking effect in possession of B's or C's 
interest. But such an abeyance of the fee could hardly have been 
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objectionable. The abeyance of the fee which must be avoided at 
all hazards was that which occurred where there was a gap in the 
actual seisin — *. e. when no one was in possession. Such an abey- 
ance of the seisin was not remedied by the fact that a reversioner 
in fee stepped into possession temporarily during the gap with an 
actual seisin, which would, however, be cut short or interrupted 
by the taking effect in possession of a further interest expressly 
limited. Feudal land law did not, it is submitted, concern itself 
with where the title or ownership was, pending the actual seisin of 
the freeholder in possession. So long as the remainder could not, 
by taking effect in possession as expressly limited, by any possi- 
bility do otherwise than cut short a reversion in fee which had 
never come into possession and in which, consequently, there was 
no actual seisin, it was unobjectionable. So far as that remainder 
was concerned the reversion was entirely in nubibas. If a rever- 
sion in the settlor did take effect in possession because of the 
failure of such a remainder to do so, it was properly regarded not 
as filling a gap before, but as coming after the remainder which 
had dropped out. In short, no reversion was conceived of as 
existing with reference to a particular gap in the fee unless there 
were at least the possibility that it would fill such a gap by actually 
coming into possession. It was not, therefore, conceived of as 
existing between two interests which were bound by the express 
declaration of the settlor to take effect by way of succession. This, 
it is submitted, is the precise explanation of the fact that B's 
remainder in the case put is not objectionable because of any abey- 
ance of the fee, or because when it took effect it cut short a rever- 
sion in fee in existence only during the continuance in possession of 
the life estate and prior to the time that the remainder to B took 
effect in possession. 

Whether B's remainder was alienable or not is a question 
which, if ultimately the same as whether it is destructible by a rule 
of law defeating intent, must at least be approached differently. 
The feudal law declared what we agree is a contingent remainder 
to be inalienable, because it could not be conceived of as any 
interest at all, but only as a right possibly to get an interest." 
From this followed a further reason for inalienability, i. <?., the 
fear of maintenance. 10 These considerations applied with particu- 

"Mystery of Seisin, by F. W. Maitland, 2 L. Q. R. 481, 483. 484. 489, 
et seq. (dealing with the alienability of the right of entry of one disseised). 

"Mr. Maitland seems to doubt the sufficiency of the fear of maintenance 
as a sole independent reason for holding rights of entry inalienable. (Mys- 
tery of Seisin, 2 L. Q. R. 481, 484, 489) 
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lar force where the remainder was such as we agree is contingent, 
for it was originally regarded as void entirely, because of the 
possibility of a gap, and even when it was allowed to take effect 
provided it did so by way of succession, it was still regarded as 
void till the fact that it was sure to do so was determined. Now, 
whether these same considerations would, in the time of Little- 
ton, have caused the remainder which was so expressly limited 
that it must have taken effect by way of succession, if at all, 
to be alienable, we cannot tell. When the question of the alienabil- 
ity of such an interest first came up it did so in the light of more 
modern influences. The jealousy of maintenance as applied to the 
alienability of contingent remainders had passed away. The idea 
that the transfer of anything was only a transfer of rights and 
never of a corporeal thing, was at least an easier and more common 
notion. 17 It was not difficult to think of B's remainder as alien- 
able. It was held to be so, and in this connection it was called 
"vested." 18 

(2) Suppose, now, we take the case where the limitations 
are to A for life, remainder, if B survive the termination (when- 
ever and in whatever manner) of A's life estate, to B and his 
heirs, and if B does not so survive the termination of A's life 
estate, then to C and his heirs. Here B is a person in esse who 
may by possibility take. He may not take, but if anyone does 
take under the limitations in question, he will be the one. There 
is, however, a condition precedent in substance and in form to 
his taking that he survive the termination of A's life estate. 
Here, also, it is clear that B's remainder has at least one attri- 
bute of a vested remainder. It is not destructible by any rule 
of law defeating intent. There is no more an objectionable abey- 
ance of the fee than in the case where the same condition is 
expressed as subsequent in form. In both the one who is to 
take at the termination of the freehold in possession is uncertain. 
But it must be B or C. There can be no more difficulty with an 
abeyance of the fee in one case than in the other. If in place 
of C there be a reversion in the settlor the situation is not 
altered so far as any objectionable abeyance of the fee is con- 
cerned. Is B's remainder alienable? Here again it is impos- 
sible to say what answer the lawyers of the time of Littleton 

"Mystery of Seisin, by F. W. Maitland, 2 L. Q. R. 481, 489, 490 ; Digby, 
Hist of Real Prop., App. to Part I (11) note. 

"Blanchard v. Blanchard (1861) 1 Allen (Mass.) 223. 



252 COLUMBIA LAW REVIEW. 

would have made, for the cases of this sort seem not to have 
arisen till the 17th and 18th centuries. Then the judges seem 
to have had no difficulty about assuming it to be alienable. Cer- 
tainly, so far as alienability is concerned it would be difficult to 
find a rational ground of distinction between two cases where 
the remainders were exactly the same in all respects and subject 
to precisely the same condition precedent in fact to its ever 
taking effect in possession, and to precisely the same sort of 
abeyance of the fee, if any, but where in one the condition is 
expressed as precedent in form and in the other as subsequent 
in form. 

The comparatively modern cases, which are, so far as the 
writer knows, also the only ones we have, bear out the assertion 
that B's remainder in the case put is not destructible by any 
rule of law defeating intent, and is alienable. They equally 
bear out the assertion that the remainder is by every proper 
usage called "vested." Modern writers of acknowledged emi- 
nence have justified these results upon principle — the principle 
being, it is submitted, that the remainder is bound by the express 
declaration of the settlor to take effect, if at all, by way of 
succession. 

Suppose, for instance, the limitations are to A for life and if 
B overlive A, then to B for life. Here, if you take the contin- 
gency literally, B has a contingent remainder, because the event 
of B's overliving A might not occur till after A's estate had 
come to an end prematurely by forfeiture or merger. 18 The 
approved construction, however, has always been that the phrase 
"if B overlive A" means "if B survive the termination, when- 
ever and however, of B's life estate." Under this construction 
of the language used, B's interest is bound to take effect, if at 
all, by way of succession. It should therefore be held vested, 
though it is subject to a condition precedent in fact, and the 
condition is expressed as precedent in form. It is settled that 
B's interest is vested. 20 It is not held indestructible by a rule 
of law defeating intent and then called a contingent remainder. 
It is called "vested." It should be observed that in supporting 
this holding on principle no effort whatever is made to torture 

"The New Hampshire Court, so long as it took the contingency literally 
as stated, was perfectly sound in holding the remainder to B contingent: 
Hall v. Nute (1859) 38 N. H. 422; Hayes v. Tabor (i860) 41 N. H. 521. 

"Webb v. Hearing (1617) Cro. Jac. 415 (5 Gray's Cases on Property, 
47). 
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the condition into one which is expressed as subsequent in form. 
There is no difficulty that there is an abeyance of the fee or that 
the settlor has a reversion in fee which is cut short by the taking 
effect in possession of B's remainder. There is no chance that 
there will be a gap in the seisin or that this reversion can ever 
come into possession, so that the taking effect of B's interest will 
cut short the actual seisin of the reversioner in possession. 

Again, suppose the limitations be to A for life with power to 
appoint, and in default of appointment to B and his heirs. 
Here, B's remainder is clearly subject to the condition precedent 
to its taking effect in possession, that A must have failed to 
appoint. It is as uncompromisingly precedent in form as it 
well could be. So long as the court took the construction of the 
condition literally that B could not take an interest in possession 
until A's death without appointing, the remainder was contin- 
gent, because such an event might not happen until after the 
termination of A's life estate. But by construing the remainder 
to B as required to take effect whenever and however the pre- 
ceding estate determined, if A had not at that time appointed, the 
future interest became clearly indestructible by any other event 
than that expressly specified by the settlor, namely, the appoint- 
ment by A. This was the precise holding of Doe d. Willis v. 
Martin, 21 for there it was decided that the remainder to B was 
not destroyed by the premature determination of the life estate. 
Did the court then say that because the remainder was subject 
to a condition precedent in fact and in form, it could not be 
conceived of as "anything," and hence, though not destructible 
by any rule of law defeating intent, it must be called a "contin- 
gent remainder" ? Not at all ! The moment it was not destruct- 
ible by any rule of law defeating intent, it became ipso facto, 
in the language of the court, a "vested remainder." No doubt, 
it was said by Lord Hardwicke, in holding the remainder in 
default of appointment vested 22 that "the only effect thereof 
[i. e.j of the power of appointment] is that the fee which was 
vested was thereby subject to be divested if the whole was 
appointed." This language, however, obviously only describes 
the result which follows from the conclusion that the remainder 
is vested. It does not describe the reason for that conclusion. 

M (i790) 4 T. R. 39 (5 Gray's Cases on Property, 62). 
^Cunningham v. Moody (1748) I Ves. Sr. 174, 177. 
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It does not in the least declare that the language is to be tor- 
tured into a condition subsequent in form. The ground for the 
court's action is more clearly hinted at when Lord Hardwicke 
says: "And there is no occasion to put the inheritance in abey- 
ance; which the court never does but from necessity * * *." 
Clearly Lord Hardwicke was not worried by any abeyance of 
the fee which occurred only during the continuance of the par- 
ticular estate of freehold. Nor did he shrink from a holding 
which caused the reversion in fee to shift during the continu- 
ance of the particular estate to the remainderman appointed 
or to the remainderman in default of appointment, according as 
the circumstances stood at the termination of the life estate. 
The only abeyance of the fee which he saw must be avoided was 
that which left a gap in the actual seisin, or which, because the 
gap was filled with the actual seisin of a reversioner who took 
possession, caused that seisin to be cut short by the taking effect 
of a further interest. 

The remainder to trustees to preserve contingent remainders 
was limited in this form: After the gift of a life estate to A it 
proceeds: "After the determination of the precedent estate, by 
forfeiture or otherwise, in the lifetime of the tenant, to the 
use of the trustees and their heirs during the life of such tenant, 
in trust for him and to preserve the contingent remainders." 23 
Nothing could be clearer than that the remainder here is subject 
to a condition precedent in fact and in form, that the precedent 
estate must terminate prematurely before the death of the life 
tenant. Nothing, however, is clearer than that it is a perfect 
example of a remainder, which by the express declaration of the 
settlor must take effect, if at all, upon the termination, whenever 
and in whatever manner, of the preceding estate. Such is the 
precise and avowed purpose of its existence. It is at once clear, 
therefore, that the remainder cannot possibly be destroyed by 
any rule of law defeating intent. It can only be defeated from 
coming into possession by the happening of the event which the 
settlor specifies, i. e., by the life estate continuing till the life 
tenant's death. It has long been settled that the remainder to 
trustees under such a clause is properly called a vested remain- 
der. Furthermore, it is settled that it has all the attributes of a 
vested remainder. It is not destructible by any rule of law de- 
ffl Challis, Real Property (2nd ed.) p. 131. 
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feating intent, 24 because no matter how prematurely the freehold 
in possession might terminate, the estate to the trustees always 
stood ready to take effect in possession. It is believed also to 
have been alienable. 25 But more than this, it has been assumed 
by such writers as Fearne and Butler, and positively affirmed by 
Mr. Challis, that to call it a vested remainder is correct upon 
principle. 28 In maintaining this position there has been no 
insuperable difficulty about the lack of any fictitious and non- 
existent seisin in the remainderman or with the fee being in 
abeyance before the estate to the trustees comes into possession. 
The remainder to the trustees is not regarded as objectionable 
because it cuts short a reversion in the settlor which fills a ga v p 
in the fee between the time when the life estate is created and 
when the remainder to the trustees takes effect. The proper 
view is that there is no gap in the fee at least until after the 
remainder to the trustees terminates. Mr. Challis in reviewing 
the whole subject does not even mention any lack of seisin or 
abeyance of the fee. No attempt has been made, so far as I 
know, to torture the express language into such shape that it 
appears to make the condition precedent in fact subsequent in 
form. The reason for the holding of the remainder to the trus- 
tees vested, as summed up by Mr. Challis, 27 is, it is submitted, 
exactly that here contended for, namely, that the remainder is 
bound by the express declaration of the settlor to take effect, if 
at all, by way of succession. Mr. Challis says: "The estate of 
the trustees is such that it either must actually take effect in 
possession or else must determine by natural expiration eo in- 
stanti with the determination of the precedent estate." Then 
he adds, "no words could be more appropriate to describe a 
vested estate." 

That Mr. Challis's view of the distinction between vested 
and contingent remainders is that maintained by the writer is 
clearly brought out in his support of the view that the remainder 
to trustees to preserve contingent remainders is vested. The 

"This, of course, follows from Smith d. Dormer v. Packhurst (1741) 
3 Atk 135 (5 Gray's Cases on Property, 55), Fearne C. R. 220, although 
there the interest in the trustees to preserve the contingent remainders was 
after a term for years. 

B If it was not alienable then that proves beyond all doubt that the sole 
test for determining what remainder is vested is whether it is not destruct- 
ible by a rule of law defeating intent. 

M Challis, Real Property (2nd ed.) p. 135. 

"Real Property (2nd ed.) pp. 133-135. 
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argument that the remainder is contingent was that it fell pre- 
cisely within Fearne's first class of contingent remainders, since 
it "depends entirely upon a contingent determination of the 
preceding estate itself." This Mr. Challis admits, but con- 
cludes that Fearne's language describing the first class of con- 
tingent remainders is slightly defective. To make it perfect 
Mr. Challis proposes this amendment: "Provided always, that 
the precedent estate be capable of determination in at least one 
way, which will neither vest the remainder [i. e., require it to 
come into possession] nor cause it to determine by its own nat- 
ural expiration." Now, the only effect of this amendment is to 
demand the possibility of a gap between the precedent estate 
and the taking effect in possession of the remainder. Here 
then, at least, is one writer who marks the distinction between 
vested and contingent remainders precisely on the lines sub- 
mitted. If a remainder to a person in esse who must take if 
anybody does, though in fact contingent, and though the con- 
tingency is expressed as precedent in form, is bound by the ex- 
press declaration of the settlor to take effect in possession, if at 
all, whenever and however the preceding estate determines, it is 
vested. The necessary fact to make it a contingent remainder 
is that there be by the express language of the limitations the 
possibility of a gap — i. e., that the event upon which it is to take 
effect in possession be by the express language of the settlor one 
that may happen either before or at the time of, or after the 
termination, whenever and however that may occur, of the pre- 
ceding estate. 

This view is precisely in. accord with the declaration of 
Butler, 28 and afterwards repeated by Mr. Challis, 29 that "all 
contingent remainders appear to be so far reducible under one 
head, that they depend for their vesting upon the happening of 
an event, which, by possibility, may not happen during the con- 
tinuance of the preceding estate, or at the instant of its determi- 
nation." It is supported by the statement of Mr. Hawkins 30 
and approved by Professor Gray 31 that the word "vested" had orig- 
inally no reference to the absence of contingency. It is precisely 
in accord with Professor Gray's own statement of the definition of 

^Fearne, C. R. o, Butler's Note g. 

a Real Property (2nd ed.) 114-115. 

"Hawkins on Wills, p. 221. 

"Rule against Perpetuities (1st and 2nd eds.) § 100. 
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a vested remainder, 32 namely, "A remainder is vested in A, when, 
throughout its continuance, A, or A and his heirs, have the right 
to the immediate possession, whenever and however the preced- 
ing estates may determine." 

Parliament, at the instance of the Real Property Commis- 
sioners, must be regarded as confining "contingent remainders" 
to precisely the same future interests as Fearne, Butler, Challis 
and Professor Gray have done. The Contingent Remainders 
Act of 184s 33 reads: "A contingent remainder" existing after 
a specified date shall be "capable of taking effect, notwithstand- 
ing the determination, by forfeiture, surrender, or merger, of 
any preceding estate of freehold, in the same manner in all re- 
spects as if such determination had not happened." If the ex- 
pression "contingent remainder" includes remainders which are 
subject to a condition precedent which must happen according 
to the expressed intent of the settlor, before or at the time of the 
termination of the preceding estate, then this act will defeat the 
settlor's expressed intent by making such remainders indestruct- 
ible by the failure of the event upon which they are limited to 
happen, before the termination of the preceding estate by "for- 
feiture, surrender or merger." Thus, if the limitations are to A 
for life and then if B die before the termination of A's life es- 
tate, whenever and however it might occur, to B's heirs, and A's 
life estate determines by forfeiture, surrender or- merger, prior to 
A's death, but A in fact died before B, B's heirs must take by the 
Contingent Remainders Act of 1845. That, of course, is a reductio 
ad absurdum in the construction of the statute. "Contingent re- 
mainder" as used in the Act obviously includes only those re- 
mainders which are, by the expressed intent of the settlor, limited 
to take effect in possession upon an event which may happen either 
before or at the time of or after the termination of the preceding 
interest. To those interests only has Parliament, at the instance 
of the Real Property Commissioners, applied the term "contingent 
remainder." 

There is, it should be observed, at least one important practical 
reason for making a clear line of distinction between remainders 
which are bound by the express declaration of settler to take ef- 
fect, if at all, by way of succession, and those which must so take 
effect, if at all, only by a rule of law defeating intent, and calling 

"Rule against Perpetuities (1st and 2nd eds.) § 101. 
"8 and 9 Vict., ch. 106, § 8. 
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the former vested remainders and the latter contingent. The former 
are naturally remainders and must always continue to be so. The 
latter, if carried out according to the expressed intent, would not 
be remainders at all, but executory interests. It is only a rule of 
law defeating intent that makes them remainders. The moment 
then that you have a contingent remainders act which abolishes the 
rule of law defeating intent, they become what they naturally are, 
"executory interests." Where such contingent remainders acts 
exist the difference is wide. and fundamental. The Rule against 
Perpetuities must apply to the latter. It may very likely not apply 
to the former. 3 * As a contingent remainder the future interest 
might not violate the Rule against Perpetuities, while as an 
executory interest it might do so. 

Modern research into the origin and scope of the principles of 
feudal land law may discover that the statement of the distinction 
between vested and contingent remainders contended for is quite 
erroneous. It is pleasant to consider, however, that such an errone- 
ous view seems at present in excellent company. 

(3) We come then to the case where the limitations are to A 
for life, remainder to the eldest son of B, a bachelor, in fee, pro- 
vided said son be born before or at the termination (whenever and 
in whatever manner) of A's life estate. Shall the remainder to the 
eldest unborn son of B be called "vested" or "contingent" ? What 
difference is there between this remainder and the remainder in 
the cases just dealt with? It is not any more clearly subject to a 
condition precedent in fact and in form. There is no more lack of 
seisin in the remainderman here than in any remainderman. There 
is no other or different sort of abeyance of the fee here than in the 
case of a remainder in default of appointment or to trustees to pre- 
serve contingent remainders. The reversion in the settlor is prop- 
erly regarded as filling a gap in the fee after the remainder to the 
unborn son of B, instead of before, just as in the case of a remainder 
to trustees to preserve contingent remainders, a reversion would be 
regarded as filling a gap after the estate to trustees and not before. 
In both instances the reversion cannot by any possibility take effect 
in possession until after the remainder has ceased to have any possi- 
bility of taking effect in possession. The remainder to the unborn 
son of B is bound, like the remainder in default of appointment and 
to trustees to preserve contingent remainders, to take effect in pos- 
session, if at all, by the express declaration of the settlor, in succes- 
sion. In both alike it is not destructible by any rule of law def eat- 
"Perpetuities, by Charles Sweet, 15 L. Q. R. 71, 85. 
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ing intent. For that reason in both cases there was no time when 
it was, on feudal principles, regarded as wholly void. If that is 
the test of what remainders are vested, then the remainder to the 
unborn son of B in the case put must be called "vested." 

It may not be possible to produce any case from the year books, 
or any statement from Littleton, to prove that the feudal law held 
a remainder to B's unborn son, which was bound by the express 
declaration of the settlor to take effect, if at all, in succession, valid. 
The fact, however, that what we agree is a contingent remainder 
became in a sense valid by the annexation to it by operation of law 
of the proviso that the future interest must take effect by way of 
succession or fail entirely, is very persuasive that if the settlor 
had himself at a perceptibly earlier time added such a provision, 
the remainder would not have been regarded as wholly void. If, 
for instance, the remainder to trustees to preserve contingent re- 
mainders had been invented and used in the time of Littleton, 
would it not have effected its purpose ? But more than this is the ex- 
traordinary fact that remainders, which are clearly subject to a con- 
dition precedent in substance and in form to their ever taking effect 
in possession, have been called "vested" when they were by the 
express provision of the settlor bound to take effect, if at all, by way 
of succession, so that they are not destructible by a rule of law 
defeating intent. We have also the express views of the most emi- 
nent writers, which pick out this necessity of the remainder taking 
effect in possession in succession by the express declaration of the 
settlor, as the essential and only element which causes it to be 
called "vested." Finally, an act of Parliament which applies only 
to "contingent remainders," is excluded from any effect upon re- 
mainders which have that attribute, however uncertain they may 
be to come into possession. 

The remainder to the unborn son of B is, it is true, not alien- 
able. If, however, it be true that the remainder in question must 
properly have been regarded as valid at a time when, what we 
agree is a contingent remainder, was wholly invalid, then it is now 
inalienable not because it was, together with what we agree are 
contingent remainders, wholly void, but simply for the practical 
reason that there was no one to alienate. If the true test of a vested 
remainder be whether it was valid at a time when, what we agree 
were contingent remainders, were wholly invalid, then the fact that 
it is inalienable solely because of the inherent practical reason that 
there is no one to alienate, will not prevent the remainder from 
being called vested. 
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It will be said, however, that whether the remainder is bound 
by the express declaration of the settlor to take effect in possession, 
if at all, by way of succession, is not the sole test of its being 
vested. It will no doubt be claimed that there is an inherent 
rational distinction between interests which can be conceived of as 
existing and those which cannot be. It will be said that when the 
remainderman is not in esse the remainder must necessarily belong 
to the latter class. The advocate for this position will declare that 
there is no use going farther than the simple proposition that a 
remainder which is contingent upon the remainderman's existence 
does not in the nature of things exist so as to be conceived of as 
anything, and hence the word "vested" cannot apply to it. No 
doubt from the very remote feudal point of view when no remain- 
ders at all were regarded as anything corporeal, this was true. All 
remainders then were mere abstractions, mere rights. So soon, 
however, as the feudal land law called any remainders vested, their 
division into those which are vested and those which are contin- 
gent could not by any possibility proceed upon the ground that one 
was, from the feudal point of view, inherently something and the 
other nothing, without first assuming the very point of distinction 
in issue. Once divorce vested from the feudal idea of something 
corporeal — that is, an interest in which there is actual seisin — and 
there is no more difficulty, as a matter of thinking, with regarding 
a contingent remainder as something than a vested remainder. 
Both are equally mere abstractions. It is no more difficult to con- 
ceive of an abstraction in the shape of an unborn person owning 
an abstraction in the shape of certain rights than it is to conceive of 
a person in esse owning such an abstraction. In fact, remove the 
person in esse sufficiently far from the personal experience of all 
of us and he becomes a mere abstraction. It is really no more 
difficult to conceive of a remainder being vested — *'. e., existing — 
in an unborn person, than of its being vested — i. e., existing — in 
the King of Siam. If this needs any proof it is to be found in the 
fact that the legislature finds no obstacle to its providing a pro- 
ceeding whereby the remainder of the unborn person can be trans- 
ferred and the proceeds held for him. 35 It is curious then to find a 
learned editor of the Harvard Law Review suddenly assuming in 
regard to the remainder to the unborn son of B, the mental inca- 
pacity of the remote middle ages when no remainder at all was 
regarded as anything. 

"Virginia Code, Ann. (1904) Vol. 2, ch. 107, §§ 2432-243613, p. 1188; 
Revisal of 1905 of N. C, Vol. I, ch. 33, §§ 1590, 1591, p. 483. 
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If to call a remainder to a person not in esse a vested remainder 
seems too violent a disturbance of a certain mental habit founded 
upon purely metaphysical notions with regard to what interests 
are vested — notions, I might add, which assume the point in issue 
before deciding it — one might call the remainder to B's eldest son 
a "contingent vested remainder," or a "vested contingent remain- 
der," according as his bias or degree of timidity inclines him. 
Under no circumstances, however, let it be called a "contingent 
remainder" and confounded with interests which are destructible 
by a rule of law defeating intent, and which, the moment they cease 
to be so destructible by modern contingent remainders acts, cease 
to be remainders at all, and become what they were originally, 
"executory interests." 

(4) Suppose now we return to the two series of limitations 
first set out. These were as follows : (1) To A for life, remainder 
to B and his heirs, but if B die before the termination of A's life 
estate, whenever and however that may occur, then to C and his 
heirs ; and (2) to A for life, remainder if B survive the termination 
(whenever and in whatever manner) of A's life estate, to B and his 
heirs, and if B does not so survive the termination of A's life 
estate, then to C and his heirs. It has been the main thesis of this 
paper that the future interests in B in both these cases were not 
contingent remainders and might properly be associated with 
vested remainders and called "vested" remainders, or at least 
"vested-contingent" or "contingent-vested" remainders. A reason- 
able amount of acuteness will suggest that upon the same principle 
on which this position is taken the future interest in C in both cases 
can also be similarly named, and that the association of the future 
interest of C with vested remainders is opposed to the often ex- 
pressed rule that after a vested remainder in fee there can be no 
further remainder, to say nothing of a further vested remainder 
in fee. 

Nothing more clearly than this line of criticism indicates how 
far all rational thinking has departed from the use of some of the 
formula; regarding remainders. 

The rule that after a vested remainder in fee there could be no 
further remainder was, it is believed, simply a specific application 
of the principle which forbade all future interests which were sure 
to, or which might by any possibility, take effect as shifting inter- 
ests by way of interruption. The truth is that where one makes 
the distinction between future interests by way of succession and 
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shifting interests by way of interruption, he must find in the ulti- 
mate analysis the same three sorts of interests that we have 
observed to exist when the distinction is being made between future 
interests by way of succession and springing interests by way of 
interruption. 36 There are first of all the future interests which are 
sure to take effect, if at all, by way of succession. Secondly, those 
which are bound to take effect, if at all, as shifting interests by way 
of interruption. Thirdly, we must find future interests which may 
take effect by way of succession or as shifting interests by way of 
interruption, according as events turn out. Thus, where the limi- 
tations are to A for life, remainder to B and his heirs, but if B 
does not survive the death (literally) of A, then to C and his heirs, 
the future interest of C will take effect by way of succession pre- 
cisely like a remainder if B dies before the termination of A's life 
estate. On the other hand, C's interest, if it take effect as limited, 
will do so as a shifting interest by way of interruption if A's life 
estate terminates before A's death and then B dies before the death 
of A. It is conceivable that as in the case of those interests called 
contingent remainders, which are limited upon an event which 
makes it possible, according to the expressed intent of the settlor, 
that they should take effect in possession by way of succession, or 
as springing interests by way of interruption, C's interest in the 
case put might have been valid at common law provided, as events 
afterwards turned out, it actually did take effect by way of succes- 
sion. Otherwise, like the contingent remainder, which as events 
turned out, could only take effect as a springing interest, it would 
be void. Such a rule, however, did not become the law. C's 
interest remained at common law wholly void for the same reason 
that the contingent remainder was originally wholly void — because 
there was a possibility that as limited it might take effect by way 
of interruption. It is submitted that the formula that after a vested 
remainder in fee you could have no further remainder in fee, is 
simply the absolute denial of any rule of possible validity so far as 
the interest of C was concerned. It was the formula which declared 
to be wholly void at common law any future interest which might 
take effect by way of interruption as a shifting estate. 

If this be the true interpretation of the formula, obviously no 
reason is produced whatever for the holding of the interest in C 
in the cases first put to be void at common law, for these interests 
must take effect, if at all, by way of succession by the expressed 

"Future Interest in Land, 22 L. Q. R., 250. 
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declaration of the settlor. They cannot possibly take effect by 
way of interruption of an interest in possession. No authority, 
ancient or modern, can, it is believed, be pointed out where the 
interest is regarded as void at common law. If C's interest must 
have been valid at common law it must have been classified with 
remainders. It would clearly not be destructible by any rule of law 
defeating intent. Who will undertake to say that it was not alien- 
able? Why, then, is it not as proper to call it "vested" as to call a 
remainder to trustees to preserve contingent remainders, or a re- 
mainder in default of appointment, "vested," or at least consciously 
to associate the interest with what have heretofore been called 
"vested" remainders? Why should not the nature of C's interest 
be determined by bringing it also to a pragmatic test ? Shall it be 
called a shifting interest when it cannot possibly under any circum- 
stances take effect by way of interruption of any preceding interest 
in possession ? Shall it be called a contingent remainder when it 
does not possess the essential characteristic of that interest by being 
destructible by a rule of law defeating intent? If it cannot be 
called a shifting interest or a contingent remainder, what is left but 
to associate it with vested remainders, or to get a new name for it ? 
When we find among vested remainders contingent future interests 
exactly answering the description of the interest in C, shall we 
refuse to say that C has a vested remainder, or at least classify and 
associate C's interest with those interests which we call vested 
remainders? Shall so rational a course give way before some 
formula, all rational meaning of which has departed, leaving it 
with a mere verbal application ? 

Is it not time that future interests be classified and named with 
reference to the essential characteristics which they present instead 
of being left wholly to the incomplete analysis and terminology 
which they received one, two or three centuries ago? Is it possible 
that the analysis of even a century ago is so perfect and complete 
that nothing more can ever be added to it? Did it crystallize so 
perfectly then that we are helpless to exercise our reason now ? Is 
all hope of progress at an end ? My endeavor to analyze the essen- 
tial characteristics of remainders, with reference to their classifica- 
tion, into those that are vested and those that are contingent, is a 
conscious effort to put results and realities before names, and to 
apply names without fear to those interests which bear the same 
essential characteristics. If this causes strange sounding applica- 
tion of accepted terminology, it argues against the soundness of the 



264 



COLUMBIA LAW REVIEW. 



terminology, not against the analysis. If terminology does not fit 
sound analysis, by all means let us have a new terminology, or at 
least abolish the old. Let it not be presumed, however, that a bad 
analsyis must be adhered to in order to give countenance to the 
terminology upon which it is founded. 

Albert Martin Kales. 
Law School o£ Northwestern University, 
Chicago. 

The following table will illustrate in a summary way the proposed 
division of remainders into those which may properly be called "vested" 
and those which may properly be called "contingent" : 



VESTED REMAINDERS. 



CONTINGENT 
REMAINDERS. 



A. 

Future interests after a 
particular estate of 
freehold , which are 
sure to take effect in 
possession, and when 
they do, must so take 
effect by way of suc- 
cession : 



(r) Remainder vested in 
the sense of not being 
destructible by a rule 
of law defeating in 
tent (not disputed). 



B. 

Future interests alter a particular estate of free- 
hold, which, while not sure ever to take effect 
in possession because subject to a condition 
precedent to doing so, are bound by the ex 
press terms upon which they are limited, to do 
so, if at all, by way of succession : 



(x) Condition precedent 
expressed as subse- 
quent in form : 



(2) Remainder vested in 
the sense of being 

alienable inter vivos 
(not disputed). 



(1) Remainder vested in 
the sense of not being 
destructible by a rule 
of law defeating intent 
(not disputed). 



(y) Condition precedent 
expressed as prece- 
dent in form : 



(?«) Remain- 
d erman 
who takes 
ifanybody 
does is in 
esse : 



(n) Remain 
d erm a n 
not in esse.- 



(2) Remainder vested in 
the sense of being 
alienable inter vivos 
(not disputed). 



(1) Remainder vested in 
the sense of not being 
destructible by a rule 
of law defeating intent 
(obviously cannot be 
disputed : authorities 
sustain it). 1 



C. 

Future interests after a 
particular estate of 
freehold, which, if 
they take effect as 
expressly limited, 
may do so by way of 
succession or inter- 
ruption, according as 
the event upon which 
they are limited hap- 
pens before or at the 
time of, or after the 
termination of the 

E receding interest, 
ut which, according 
to a rule of law, must 
take effect by way of 
succession, or fail en- 
tirely : 



(2) Remain- 
der vested 
in the 
sense of 
being alien' 
able inter- 
vivos (ap- 
parently 
disputed. 
Authority 
calls these 
interests 
*' vested 
whether 
they are 
alienable 
or not) a 



(2) Remain 
d e r i n a 
lienable 
solely be- 
cause of 
inherent 
practical 
reason 
that re- 
in a i nder- 
man is not 
in esse, and 
this fact 
does not 
prevent 
the re- 
ma i n d e r 
from being 
called 
"vested " 
(disputed). 



(1) Contingent remain- 
der in the sense of 
being destructible by 
a rule of law defeat- 
ing intent (not dis- 
puted). 



(2) Contingent remain- 
der in the sense of 
not being alienable 
inter vivos (not dis- 
puted). 



1 Sup7~a. 



a Supra. 



